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STATE OF NEW YORK-BOARD OF PAROLE 
ADMINISTRATIVE APPEAL DECISION N OTICE 











36 Woodcrest Blvd 
Buffalo, New York 14223 
08-228-19 B 
August 2019 decision, denying discretionru.}' release and imposing a hold of 12 
months. 
Agostini, Crangle 
Appellant's Letter-briefreceived October 30, 2019 
Appeals Unit Review: Statement of the Appeals Unit's Findings and Recommendation 
Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole 




The u;~.rsigned determine ~at the decision appealed is hereby: 
-~_ Affifirrmmed _Vacated, remanded for de novo interview· _ Modified to ___ _ 
Commissioner 
~-.....:.---t?:'----- ~Affirmed _ Vacated, remanded for de n~vo interview _Modified to ___ _ 
~ (c~~~ed 
· Conunissioner 
_Vacated, remanded fo r de novo interview _Modified to _ __ _ 
If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the Parole Board's determination must be annexed hereto. 
This Final Determination, the related Statement of the Appe.als Unit's Findings and the separate fipdings of 
the Parole Board, if any, were mailed to the Inmate and the Inmate! s Counsel, if any, on 3 // 6 /.2[}.:J.t[) lf(,i 
I 
Distribution: Appeals Unit-Appellant - Appellant's Counsel - Inst. Parole File - Central File 
P-2002(B)' (11/2018) 
STATE OF NEW YORK – BOARD OF PAROLE 
APPEALS UNIT FINDINGS & RECOMMENDATION 
Name: Smith, Justine  DIN: 18-G-0002  
Facility: Albion CF AC No.:  08-228-19 B 
    
Findings: (Page 1 of 2) 
 
   Appellant challenges the August 2019 determination of the Board, denying release and imposing 
a 12-month hold. Appellant’s instant offense involved her stealing over $500,000 over the course 
of several years from her employer, and falsifying the business records to cover up her crime. She 
then failed to report this income on her tax returns. Appellant raises only one issue. Appellant 
claims she has learned a lot while in prison and is rehabilitated, but all the Board did was to look 
only at the crimes.  
 
   Executive Law § 259-i(2)(c)(A) requires the Board to consider criteria which is relevant to the 
specific inmate, including, but not limited to, the inmate’s institutional record and criminal behavior.  
People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 
1983). Whereas here the inmate has received an EEC, the Board may deny release to parole on a 
finding that there is a reasonable probability that, if such inmate is released, the inmate will not 
live and remain at liberty without violating the law and that his release is not compatible with the 
welfare of society.  Correction Law § 805; Matter of Heitman v. New York State Bd. of Parole, 
214 A.D.2d 673, 625 N.Y.S.2d 264 (2d Dept. 1995); Matter of Salcedo v. Ross, 183 A.D.2d 771, 
771, 583 N.Y.S.2d 502, 503 (1st Dept. 1992); Matter of Walker v. Russi, 176 A.D.2d 1185, 576 
N.Y.S.2d 51 (3d Dept. 1991), appeal dismissed, 79 N.Y.2d 89 7, 581 N.Y.S.2d 660 (1992).  While 
consideration of these factors is mandatory, “the ultimate decision to parole a prisoner is 
discretionary.”  Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  
Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 
discretion.  See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th 
Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. 
New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997).   
 
    Although the Board placed particular emphasis on the nature of the crimes, the Board considered 
other factors and was not required to give equal weight to or discuss each factor considered.  Matter 
of Gordon v. Stanford, 148 A.D.3d 1502, 50 N.Y.S.3d 627 (3d Dept. 2017); Matter of Arena v. 
New York State Dep’t of Corr. & Cmty. Supervision, 156 A.D.3d 1101, 65 N.Y.S.3d 471 (3d 
Dept. 2017);  Matter of Peralta v. New York State Bd. of Parole, 157 A.D.3d 1151, 69 N.Y.S.3d 885 
(3d Dept. 2018).   
   Insight is a permissible factor.  Matter of Silmon v. Travis, 95 N.Y.2d 470, 478, 718 N.Y.S.2d 
704 (2000); Matter of Applegate v. New York State Bd. of Parole, 164 A.D.3d 996, 997, 82 
N.Y.S.3d 240 (3d Dept. 2018) (minimization of crimes); Matter of Crawford v. New York State 
Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016) (lack of insight and failure to 
accept responsibility), lv. denied, 29 N.Y.3d 901 (2017); Matter of Phillips v. Dennison, 41 A.D.3d 
17, 23, 834 N.Y.S.2d 121 (1st Dept. 2007) (limited insight and remorse); Matter of Almeyda v. 
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New York State Div. of Parole, 290 A.D.2d 505, 736 N.Y.S.2d 275 (2d Dept. 2002) (limited 
insight into why crime committed).   
 
   The Board may consider inadequate release plans in denying parole.  See, e.g., Matter of Delrosario 
v. Stanford, 140 A.D.3d 1515, 34 N.Y.S.3d 696 (3d Dept. 2016) (concern about reentry plans in 
case immigration does not deport inmate); Matter of Murphy v. State of New York Exec. Dep’t 
Div. of Parole Appeals Unit, 2010 N.Y. Slip Op 32825(U), 2010 N.Y. Misc. Lexis 4926 (Sup. Ct. 
Albany Co. Sept. 30, 2010) (Ceresia S.C.J.) (denial based in part on absence of legitimate release 
plan). 
    In the absence of a convincing demonstration that the Board did not consider the statutory 
factors, it must be presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 
A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State 
Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York 
State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. 
Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881.        
 
Recommendation:  Affirm. 
